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STATEMENT OF CASE 


This action was commenced in the Superior 
Court of the State of Washington, for Whatcom 
County, and is an action for damages for personal 
injuries upon a complaint filed im said Court, which 
complaint, briefly stated, was in substance as fol- 


lows: 


2 
That the plaintiff on the 16th day of April, 1919, 


and for a long tine prior thereto, had been employed 
bv the defendant as a watchman on a certain vessel 
known and designated as the ‘‘Cleo’’; that the said 
vessel was being built by the defendant for the 
United States Government; that it had been 
launched in Bellingham Bay, navigable waters of 
the United States, but not vet put into commission; 
that on the said 16th day of April, 1919, while im 
the performance of his duties as watchman, the 
plaintiff, on account of the negligence of the defend- 
ant in failing to guard or secure certain steps, while 
said steps were resting o nthe recently oiled deck, 
neghegently left by the defendant in a slippery e¢on- 
dition, fell from the bridge deck to the main deck 
of the said vessel and was permanently injured, for 
which he claimed damages in the sum of $18,000.00. 
It was also alleged that beeanmse the plaintii was 
emploved on said vessel after it had been launched, 
the plaintiff could not recover under the Workmen’s 
Compensation Law of the State of Washington, and 
that he=ihevercue had only whe tisht to brme an 
action at common law to recover for his injuries. 
(Tr. 1-5, ine.) 


The defendant is not a Washington corporation, 
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and on account of the diversity of citizenship made 
application to have the cause transferred to the Fed- 
eral Court, and the same was transferred to the Fed- 
eral Court on January 13, 1920, on said application. 
Civics) 

On June 21, 1920, a demurrer to said complaint 
was filed by the defendant in the United States Dis- 
trict Court, on the grounds (1) that the Court had 
no jurisdiction of the subject matter of the causes 
of action attempted to be pleaded in plaintiff’s c¢om- 
plaint or the parties thereto; (2) that said complaint 
did not state facts sufficient to constitute a cause of 
action and affirmatively showed that the plaintiff 
had no cause of action or right to recover. Said de- 
murrer came on for hearing on the 7th day of July, 
1920, and the Court, after considering the same, 
made an order sustaining the said demurrer; to 
which ruling the plaintiff then and there excepted, 
and his exception was allowed. And thereupon the 
Court made an order and judgement of dismissal on 
the ground that the Court had no jurisdiction of the 
cause of action pleaded in said complaint; to which 
ruling and judgement of the Court the plaintiff then 
and there excepted, and lus exception was noted and 
alleewcde (ClMers.) 


4 


This writ of error is sued out for the purpose 
of having said order sustaining said demurrer, and 


the said judgment of dismissal, reversed. 


ARGUMENT 


The learned trial judge erred in holding that the 
Court did not have jurisdiction of the cause, for the 


reasons that: 


1. Under the holding of the Supreme Court of 
the State of Washington the Workmen’s Compensa- 
tion Law of the state did not apply and the plaintiff 
had a right to bring a common law action, and the 
action was properly brought in the State Courts; 
that said action, being properly brought, the defend- 
ant by transferring the same to the Federal Courts 
on the ground of diversity of citizenship, could not 
then proceed and oust that Court out of jurisdiction, 
whether the action is maritime or non-maritime. 

(2) That the action is one for fort, and as it 
is shown that it occurred on navigable waters of the 
United States, the action is maritime, because loca- 
tion is the criterion of admiralty jurisdiction in cases 
of tort. 


(3) The injury, occurring on account of the 


D 


defective condition of a vessel, comes within the 
limits of the doctrine of full compensation for la- 
borers on shipboard on account of unseaworthiness 
of a vessel, which doctrine has been created and is 
still especially favored by the American Admiralty 


Courts. 


We will diseuss these in the order above given. 


ile 


REGARDLESS OF THE NATURE OF 
THIS ACTION, THE TRIAL COURT HAD 
JURISDICTION, BECAUSE THE PLAINTIFF 
DID NOT HAVE ANY REMEDY UNDER THE 
WASHINGTON WORKINGMEN’S COMPEN- 
SATION ACT. 


Tt seems clear that if the State of Washington 
did not have a Workmen’s Compensation Act, the 
Federal Court would have jurisdiction even if the 
plaintiff's complaint did not bring the cause within 
maritime jurisdiction. Under the decisions of the 
Supreme Court of Washington, evidently location 
is the criterion by which the extent of the Workmen’s 
Compensation Act is determined, and workmen on 


navigable waters do not come within the Act. 


6 
Jarvis vs. Gaggeti, 87 Wash., 253. 


Shaugnessy vs. Northland Steamship Co., 
Of Washt., 325. 


Puget Sound Bridge & Dredging Co. vs. 
Industrial Insurance Commission, 105 Wash., 
Me. 

The case of Puget Sound Bridge & Dredging 
Company us. Industrial Insurance Commission, 
supra, was an action brought by the dredging com- 
pany to enjoin the collection of premiums under the 
Workmen's Compensation Act. The Industrial In- 
surance Commission contended that all of the plain- 
tiff’s employees engaged in dredging in navigable 
waters within the State of Washington were sub- 
ject to the Workmen’s Compensation Act, and that 
prennuns should be paid on account of the work of 
all such emplovees. The dredging company en- 
ploved three classes of workmen—those who worked 
only upon the dredge, those who worked wholly upon 
the land, and those who worked partly upon the 
dredge and partly upon the land. ‘The Court held 
that the dredging conipany should pay premiums on 
all the emplovees who worked exclusively on the 
land; that it should not pay premiums upon em- 


plevees working upon the dredge exclusively; that 
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it should pay premiums on the time of emplovees 
who worked alternately on the land and on the navi- 
gable water, in proportion to the time that such em- 


plovees were working on the land. 


In the case of Shaugnessy us. Northland Steam- 


SC o., supra, the Court held: 


‘Under Rem. Code, Sec. 6604-27 of the 
workmen’s compensation act, providing that, if 
any employer shall be adjudicated to be outside 
of the lawful scope of the act, the act shall not 
apply to his workmen, an emplovee injured 
while engaged on a ship in maritime service 1s 
not relegated to -his remedies in admiralty, bv 
reason of Sec. 6604-1, which abolishes all civil 
actions for personal injuries in extra hazardous 
work; since, being outside the lawful scope of 
the act, all his rights and remedies remain un- 
inpaired as if the act had never become a law 
of the state.”’ 


In the body of the opinion the Court said: 


“We have not overlooked the decision of 
Judge Cushman of our Federal district court in 
Sig WSs: Pie ic Gouse 45. 15. Co. 205 ed. 169, 
wherein it was held that an action upon the law 
side of the Federal district court, which could 
have been maintained in admiralty, for injuries 
received as the result of the steamship c¢om- 
pany’s neghgence could not be maintained; the 
decision being rested upon the language of sec- 
tion 1 of the act (Td., Sec. 6604-1) above quoted, 
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and apparently regarded by the court as ab- 
solutely abolishing the employee’s right to main- 
tain such an action in the courts and subtituting 
therefor his right to compensation from the ac- 
cident fund. The fact that the plaintiff had a 
right to seek his remedy in admiralty seems not 
have been noticed in the case. We think, there- 
fore, that the decision would not be a controlling 
authority here even if the question were a Fed- 
eral one, as it manifestly is not, since it has to 
do, in its last analysis, onlv with the right to 
maintain a common law action in the state 
courts. ”’ 


Tt will be noticed that in the plaintiff’s com- 
plaint it was alleged that the claim of the plaintiff 
was first presented to the Industrial Insurance Com- 
mission under the Workmen’s Compensation Act 
and that he was refused relief because he was em- 
pleved upon navigable waters at the time of his 
injury. The holding of the Commission is in hne 
with the Supreme Court opinions of the State of 
Washington, and the facts are that after shins were 
lannched the corporations engaged in building ships 
in the waters of Puget Sound did not pay premiums 
on workmen employed on such vessels. This being 
true, the plaintiff did not have anv remedy under the 
Workinen’s Compensation Act, and he had the un- 


doubted meht to brine a common law action in the 
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State Courts. If this Court holds that the Federal 


Court is without jurisdiction because the action is 
non-inaratime in its nature, then the plaintiff is 
without anv remedy whatsoever. 

The fact that the Washington Courts have from 
time to time decided admiralty cases by no means 
militates against this conclusion, but actually 
strengthens it. It will be seen that the kev to all of 
the later Washington cases of this character is Lar- 
son us. Alaska Steamship Co., 96 Wash., 665, which 
will be found to rest upon the doctrine laid down in 
The Hamilton, 207 U.S., 398 (52 L. Ed. 264), which 
in construing the clause in the judicial cede, ‘of all 
civil causes in admiralty and maritime jurisdiction, 
saving to suitors in all cases the right of a common 
law remedy where the common law is competent to 
give it,’’ confers upon the State Courts concurrent 
jurisdiction with the Federal Courts as to torts ecom- 
mitted at sea. The State Court, therefore, in enter- 
taining these admiralty cases, claims no more than 
concurrent jurisdiction and is not administering any 
specific state-created remedy or code of laws, but is 
acting rather under Federal and general maritime 
law than Washington laws, as may be observed by 


the continual discussion of maritime law and the 
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citation of Federal cases oceurring therein. It will 
be found that in any of these cases where the ques- 
tion of jurisdiction has been raised or considered the 
Court bases its right either directly upon The Ham- 
ton, supra, or indirectly through it upon Larson 


us. Alaska Steamship Co. 


ee 


LOCATION 1S DEE ChiateniON Se 0 
MARATIME JURISDICTION IN ALE CASES 
Of TORT. 


In the argument before the trial Court two 
classes of cases were cited in support of the demur- 
yer. One class of cases cited, however, does not ap- 
pear to have any bearing on the ease, the same being 
“The American,’ 56 Fed. 1021, “The Serius,’ 65 
Fed, 226, “The leambor- tor cde, Figaro) = 
tuna,’ 206 Fed., 573, “The Smania, 209 Fed., 287. 
While each of them deals with a watchman on ship- 
board, they are in every case lien actions to recover 
wages, and therefore cases of contract and not of 
tort. There is no dispute about the doctrine that 


the nature of the subject matter determines the ex- 
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istence of admiralty jurisdiction in eases of con- 


TPAC, 


The second contention made was that locality 
is no more the test of jurisdiction in cases of tort 
than in contract. This contention is contrary to the 
overwhelming and almost unanimous weight of au- 
thority. 


Abbott’s Federal Practice (second edition), 
Mol Fp. 200. 

m. & HH. Ene, vol. 16%. Gbd6. 

Kent’s Commentaries (18th edition), +26 
(Note 13), 429, 480 (Note Y). 

ey Cet 

LR. C. £. (Admiralty), paragraphs 13, 14, 
19, 22. (Note 16 to paragraph 13 and Note 19 
to ‘paragraph ioerestine on 22 U.S. 191 (56 L. 
Ed. 159), will be found on reading their author- 
ity to show only that injury by a boat to a per- 
manent structure on land is not within the defin- 
ition of a maratime tort, and not as the language 


indicates, that the subject matter rather than the 
locality governs. ) 


Nov is this rule hmited in its appheation to i- 
juries to crew or passengers, but apphes to all per- 
sons on board the vessel, as appears from the case 
of Lee@wie 1s. Blessmg, 151 Otto, 626 (26 L. Ed. 


1192), where a consignee of a load of cotton, while 
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on board to learn whether the cotton had arrived 
on thaw vessel) was injured byvea fall of part of (ae 
eargo, and his reeovery of damages was allowed 
based on the ground that he was lawfully on board. 

The 66th Fed., 1018, holds that the innproper 
seizure of a ship under state liquor law was a tort 
cognizable m the admiralty court. The 4th Fed. at 
231 holds that adinivalty may give damages to par- 
ents for the kidnapping of a minor by a shipmaster 
and compelling hi mot continue to work on shipboard 
during the oyster season, because such act was a 
maritime tort. 

There are, in addition, numerous cases of in- 
juries to stevedores and others whose relations to 
the ship were similar. These cases will not be quoted, 
inasinuch as the Jensen ease and the Peters case here- 
after discussed in full may be considered t have 
weakened them by indicting that stevedoring is in 
itself a maritime occupation. However, an early 
stevedore case (20 Fed., 185) at a time when the doc- 
trine of the maritiine nature of stevedoring had not 
been formulated, applied to all landsmen the rule 
above mentioned, viz., that anv person lawfully on 
heard is entitled to damages in admiralty for injur- 


ies there received. 
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A somewhat different case is that of Anderson 
us “The E. B. Wood,” 38 Fed., 44, where one ship 
was occupying the key berth and a second moored 
alongside. A sailor of the second ship, while in- 
toxicated, was passing over the first ship and fell 
into an unguarded hatchway. The Court, while 
holding that the intoxication of the sailor was suffi- 
eient contributory negligence to bar recovery, deter- 
mined that inasmuch as he was lawfully on board 
the vessel in the key berthilie sangeet culpale, 
was a maritime tort, and as such his rights were 


triable in an admiralty court. 


A number of other unusual tort cases where ad- 
miralty had jurisdiction may be found in Curtis’ 
Admiralty Digest, 34 and 35, and a general statement 
of the rules of admiralty torts on page 495 of the 


same work. 


Somewhat more in point are the two famous 
“ladder cases,’ PhO LYS. Peachaids, €2 Wed., 239, 
nol The Shrnbo. SOmeeds We. luethestemmer the 
plaintiff was climbing down a ladder connecting the 
ship with the dock, when the ladder slipped and he 
was thrown upon the dock and injured. Damages 


were not allowed in the Admiralty Court, because 
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it was held that the injurv occurred when he struck 
the dcelks and therelore, cecunmune on dandy wise ot 
a maritime tort cognizable in that Court; and in 
passing it may be noted that his occupation, that of 
repairing a ship which was already in commission, 


was bv all authorities unquestionably maritime. 


The second case overrules the former on the 
ground that the injury occurred not at the time of 
impact with the dock, but when the ladder slipped, 
therefore, again holding Iceality to be the test, and 


not the nature of the employment engaged in. 


In the ease at bar the plaintiff was injured on 
a boat on tide water, so there can be no question as 
to the maritime loeality, since the doctrine denying 
jurisdiction as to acts occurring within the body of 
the county has bene obsolete in the United States 
since 1846, when it was definitely destroyed by the 
decision of Warring us. Clarke, 5 Howard, 441. It 
is apparent, therefore, that to uphold the decision 
below, this Court must necessarily determine that 
the old and unquestioned rule that locality is the test 
of admiralty jurisdiction in tort cases, has been over- 
thrown by the cases cited by the defendant in the 


lower Court, as follows: Campbell us. Hachkfield, 124 


vx es 
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Fed., 696, The Atlantic Transport Co. vs. [mbrovek, 
234 U.S., 68 (58 L. Ed. 1208), Southern Pacific Co. 
vs. Jensen, 244 U.S. 205 (61 L. Ed. 1086), Peters 
us. Veasey, 40 U.S., 65, which cases will now be con- 


sidered in detail. 


The first of these cases, Campbell vs. Hachkfield, 
which is a decision from this Court, is squarely in 
point and the strongest decision on record in favor 
of the aboltion of locality as a test of jurisdiction 
in tort cases. That it was contrary to practieally all 
texts an ddecisions at the time it was decided is ad- 
mitted by the Court in its quotation from 16 Har- 
vard Law Review, p. 210, which was written after 
this case had been decided in the District Court and 

. a, adie Me * e 7 . « 
before its assignment in this Court, which states 
ine Vt 

“infringes a rule which originated in the very 

nature of adniralty jurisdiction and which has 

been satisfactory in its practical operations. 

This test has been all but universally regarded 

as the sole one. * * * Not only would the 

adoption of its doctrine unsettle a rule which 
has long assumed to be the law, but it would 
make the question of Jurisdiction over torts sub- 
ject to the difficulty whieh has so often perplexed 
the eases of contract, viz., the necessity of de- 


ciding in each case what is a maritime relation. 
The decision in the principal ease seems there- 
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fore unfortunate as increasing complication and 

uncertainty in the law without apparently secur- 

ing any practical gain to compensate for these 
advantages. ”’ 

The use of the authorities on which it is sup- 
ported, like those cited in the first point of the 
plaintiff’s argument herein, show the Court to have 
failed to distinguish between the rule in cases of con- 
tract and in cases of tort. The first quotation (from 
Judge Story) says, in so many words, that juris- 
diction in tort actions is always bounded by locality. 
The quotation from 11 Wallace I applies only to e¢on- 
tracts, and the first part of that quotation itself auto- 
matically rules out any support by the case of The 
Queen us. the Judge of the City of London Court, 
since it determines that English restrictions dv not 
apply in American admiralty jurisdiction. This 
leaves the case to rest exclusively upon the quotation 
froin Benedict’s Admiralty, where he states: 

‘Cases of torts on the high seas superadtin: 
mare have always been held, even in England, to 
be within the jurisdiction of adn.traltv, and the 
jurisdiction in such eases has usually been held 
tomdewenqd upon localiv, embracane only civil 
torts and injuries done on the sea or on waters 


of the sea where the tide ebbs and flows. It de- 
pends upon thep lace where the cause of action 


1% 


arises, and the place must be waters which are 
subject to admiralty jurisdiction, ”’ 


and merely adds as dicta the sentence: 


‘It may, however, be doubted whether the 
eivil Jurisdiction in such cases of torts does not 
depend upon the relation of parties to a ship or 
vessel, embracing only those tortuous violations 
of maritime rights and duties which occur in 
vessels to which admiralty jurisdiction in cases 
Gmcomiracy ap licc 5 ane 


In the second ease, The Atlantic Transpoit Co. 
us. Imbrovek, the Court, after summarizing a large 
number of cases, quoted with aproval from A Wal- 
lace 20 (18 L. Ed. 125): 

‘Every species of tort, however occurring, 
and whether on board a vessel or not, if upon 
the high seas or navigable waters, is of admiralty 
cognizance, ”’ 

supporting the same by some twenty citations; and 
eontinues : 

“Tt is also apparent that Congress in pro 
viding for the punishment of crimes committed 
upon navigable waters has regarded the locality 
of the offense as a hasis for the exercise of its 
authority,’’ 

followed again by numerous citations; and again 


eontinues: 
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‘But the petitioners urge that the general 
statements which we have eited with respect to 
the exclusiveness of the test of locality in cases 
of tort are not controlling, and that in every ad- 
judicated ease in this country in which the Juris- 
diction of adiiralty in respect to torts has been 
sustained, the tort, apart from the mere place of 
its occurrence, has been of a maritime character. 
tt is asked whether admiralty would entertain a 
suit for libel or slander circulated on shipbeard 
by one passenger against another. (See Bene- 
dict’s Admiralty, 4th ed., Art. 231.) The ap- 
propriate basis, it is said, of all admiralty juris- 
diction, whether in eontract or m tort, 1s the 
Inaritime nature of the transaction or event. It 
is suggested that the wider autherity exercised 
in very early times in England may be due to 
its antedating the recognition by the commen 
law courts of transitory causes of action, and 
thus arose by virtue of necessity. 


“We do not find it necessary to enter upon 
this broad inquiry. As this Court has observed, 
the precise scope of admiralty jurisdiction is 
not a matter of obvious principle of very aeccu- 
vate history. The Blackheath U. S. vs. Evans, 
195 U. S.36125-7 (OMS 236-3) 22) Supine: 
Ct. Rep., 46. We are not now concerned with 
the extreme cases which are hypothetically pre- 
sented. Even if it be assumed that the require- 
ment as to locality in tort cases, while indis- 
pensable, is not necessarily exclusive, stil in the 
present case the wrong which was the subject of 
the suit was, we think, of a maritime nature; 
henee the District Court, from any point of 
Wena yurisdrcLion. 
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Tt is evident, fiom the similarity of the language 
used, that the Court in stating the contentions of the 
petitioners, in next to the last paragraph quoted, had 
in mind the ragument of this Court in the Tachfield 
decision, which had been cited by the defendant’s 
counsel in his brief therein, and it is also evident 
from expressions of the Court, and citations given 
in the first part of the quotation also show, that the 
Comt unquestionably disapproved of the doctrine 
laid down in that decision, and insofar as it was able 
to do so without making decision upon points not 
meanired i the case, overruled it: 

The remaining two cases are scareely in point. 
The Southern Pacifie Co. vs. Jensen deals with the 
extent to which the New York Workmen’s Compen- 
sation Act may govern injuries aboard ship, the par- 
ticular instance being the death of a stevedore while 
engaged in unloading cargo. It is true that the Court 
there stated, ‘‘The work of a stevedore is maritime 


” eiting the 


in its nature and his injuries maritime, 
Tmbrovek case, supra, but it does not even mention 
Campbell us. Hacekfield oy the question of locality in 
cases of tort, apparently holding, as in the Jibrovel 
case, that both locality and subject matter are favor- 


able for jurisdiction. 
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The first dissenting opinion deals with the ex- 
tentto which admiralty is subject to change by con- 
eurrent jurisdiction of common and statutory law, 
and assumes the maritime nature of deceased’s em- 
plovment, or, rather, mininuizes the distinction he- 
tween maritime and non-maritime torts, without 
stating whether the assumption is based upon the 
locality of the injury or the nature of the serviees, 
he second dissenting opinion deals principally with 
the difficult question of the extent to which Federal 
and State Courts have concurrent jurisdiction in ad- 
mniralty cases under the clause, ‘‘saving to suitors the 
common law rights where the common law is com- 
petent to give them’’; and while apparently assum- 
ing the maritime nature of the employment, the 
statement appearing on p. 252 of 244 U.S. (61 L. 
Id. 1114), ‘* The civil jurisdiction in admiralty cases 
ex contractu is dependent upon the subject matter. 
In cases ex deilcto it is dependent upon loeality,”’ 
which sentiment is elsewhere repeated in different 
words, would make it appear that these Judges must 
have based their belief as to the maritime nature of 
the injury upon the fact that Jensen was working 
upon the ship, rather than his employment there as 


a stevedore. 


The ease of Peters vs. Veasey is practically par- 
allel with the last case and arises under the Work- 
men’s Compensation Law of Louisiana, and the onlv 
statement which can by any stretch of imagination 
be considered as bearing upon this question is as 
follows: 


‘The work in which the defendant in error 
Was engaged is maritime in its nature, his em- 
ployment was a maritime contract, and the in- 
juries he received were hkewise maritime; and 
the rights and liabilities of the parties in con- 
nection therewith were clearly in maritime jJuris- 
diction,”’ 


which is used in denying the application of the State 
Workmen’s Compensation Law to the ease. 

The Supreme Court has, therefore, practically 
overruled the case of Campbell vs. Hackfield, and the 
most favorable view for the defendant that can be 
taken of its opinions merely states that a stevedore 
is engaged in a maritime occupation, and there is 
nothing directly or indirectly to show that an injurv 
to one engaged in a non-maritime occupation oecur- 
ring within the locality under admiralty jurisdiction 
will not be considered as a maritime tort in accord- 
ance with the long established and almost uanimously 
approved rule of both the English and American 


Courts. 


99 
ed kad 


A vecent re-affirmance of the rule that locality 
governs may be found on p, 125 of 249 U. S., being 
512 of 63 L. Ed. That the above interpretation of 
the Supreme Court’s attitude is recognized as cor- 
rect by this Court is evidenced by its affirmance of 
the decision of Judge Neterer in the Steamship Hok- 
kat Maru and Mitsui & Company, Ltd., a corpora- 
tion, us. W. C. Hubbard, No. 3244. In that case a 
watchman recovered damages for injury resulting 
from being thrown off a ladder while boarding a 
steamer. The Court affirmed the decision and upheld 
the admiralty jurisdiction on the analogy between 
this case and that of The Strabo, supra, and The 
Plymouth, 3 Wallace 20, apparently conceding the 
point as too well settled for dispute, and confining 
the most of its discussion to the questions of negli- 


gence and the fellow servant rule. 


JUL, 


THE PLAINTIFF SHOULD RECOVER 
FULL COMPENSATION UNDER ADMIR- 
ALTY LAW. 


This injury, according to the facts admitted for 


the purpose of the demurrer, was due to the im- 
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proper fastening and guarding of a stairway on the 
ship and to the fact that the stairway, when not 
properly fastened, was allowed to rest upon a re- 
cently oiled and slippedy deck. It therefore comes 
within the rule first distinctly stated in The Osceola, 
198 U. S., 599 (47 L. Ed., 760), where the Court, 
after an exhaustive review of a large number of 
earlier cases, lays down a series of principles gov- 
erning damages in American admiralty law, of which 
the second is as follows: 

‘*lhat the vessel and her owner are both by 

English and Americal law hable to indemnity 

for injuries received by seamen in consequence 

of the unseaworthiness of a ship or the failure 
to supply and keep in order the proper appli- 
ances appertinent to such ship.”’ 

This principle was acted on in numerous deci- 
sions in lower Courts, particularly The Argo, 210 
Fed., 578, which is an almost parallel case with the 
one at issue, being for the injury of a seaman due 
to the improper fastening of an iron guard in the 
engine room. See also 218 Fed., 81, and 179 Fed., 
293, where the Court says: 

‘*A seaman injured in the service of a ves- 


sel has a right to recover against the vessel and 
her owners for his wages and the expense of his 
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maintenance and cure to the end of the voyage, 
or as long as he has a right to wages, whether he 
is or they are guiltv of negligence, or not, and 
this is the extent of his right to recover. There 
is an exception, apparently a departure from 
American law, but established by so many deci- 
sions that the Supreme Court has declined to 
disturb it, viz., that if the seaman’s injury is 
due to the per sonal negligence or default of the 
ship’s owners, as, for instance, to the unsea- 
worthiness of the vessel or her tackle, or failure 
to supply proper medical treatment and attend- 
ance, he mav recover full indemnity,”’ 


citing The Troquois, 194 U.S., 240 (48 L. Ed., 555), 
The Osceola, supya, and The Troop, 128 Fed., 856. 


The Osceola doctrine has been re-affirmed, word 
for ford, by the Supreme Court in the ease of Chae- 
lentis vs. Luckenbach Steamship Co., 247 U. S., 372 
C2 id. il): 


In a recent case from the State of Washington, 
Wish. Déervol. 12 p. 382, at p. 390, the Coit, after 
referring to Carver on Carriage of Goods by Sea, 
See. 18, said: 


“This was said having in view the general 
question of lability of carriers to the shippers; 
but we apprehend that the law calls for an equal 
degree of safety as to ‘design, structure, condi- 
tion and equipment,’ looking to the safety of sea- 
men. It seems to us that the negligent furnish- 


ing of the gasoline in the place of kerosene, un- 
der such circumstanees as was done in this case, 
was fraught with even greater perils than the 
furnishing of the insecure chair pedestal, as was 
done in the Larson case. The former menaced 
the safety and even the lives of the entire crew, 
and the existence of the boat itself; while the 
latter was a menace only to the individual that 
night seek to use it In some such manner as Lar- 
son did. The following authorities, we think, 
lend support to our conclusion that the maritime 
law does not stand in the way of respondent’s 
recovery in this case. The Titana, 19 Fed. 101; 
The Noddleburn, 28 Fed. 855; The Troop, 128 
Fed. 856; The M. H. Luckeubach, 174 Fed. 265; 
The Argo, 210 Fed. 872; Tie Badge 218 Fed. 
ole 


From a reading of the various eases above cited, 
it will be observed that a seaworthy ship has come 
to mean in maritime law practically the equivalent 
of a ‘‘safe place to work’’ in common law, as it has 
heen happilv expressed by the petitioner’s brief on 
p. 1173 of the 62nd L. Ed., invelie Clomenios “vs. 
Luchenbach Steamship Co., supra. The case at bar 
falls easilv within the limits thus set, and the trial 
court was therefore bound tog rant relief not only 
to the extent of medical attention required and loss 
of wages, but also tog rant full and complete indem- 


nity for subsequent loss of earning ability as well. 
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TV. 


UNDER ANY ONE OF THE THREE POS- 
SIBLE VIEWS THAT THE COURT MAY 
TAKE OF THIS CASE, THE COURT BELOW 
HAD JURISDICTION. 


Ina final analvsis this case resolves itself into 


three alternative propositions: 


(1) The Court may, following our second con- 
tention, conclude that, loealitv bemeg the test in tort, 
this is an adiniraltv case and as such as governed 
solely by Federal law and triable only in the Federal 
Courts, and it needs no citation, although this propo- 
sition has really heen decided in the Jensen case and 
the case of Peters us. Veasey, supra, to show that if 
this is the case the State Legislature and the State 
Courts, even if they so desired, had no power to in- 
terfere or to oust the Federal Courts from jurisdic- 
tion of the matter. Such being the ease, there could 
be no possible alternative to the bringing and determ- 


ination of this action in the Federal Courts. 


(2) The Court may agree that The Hemilion 
and the Washington cases founded thereon state the 


law, and that in tort cases the State Courts have c¢on- 


ae 


eurrent jurisdiction with the Federal Courts. If 
this is the case, there woulud be no particular objec- 
tion to the determination of this in the Federal Court 
rather than in the State Court, in anv event; and 
it certainly does not lie within the mouth of the de- 
fendant, after having chosen his forum over the 
protest of the plaintiff, to now object to it and have 
this case dismissed from Court, leaving the plaintiff 


remediless, and for no fault of his own. 


(3) If, however, this Court should take the 
view that this is a strictly State matter, and not gov- 
erned or controlled in any way by the Federal laws 
or the Federal Courts, it is particularly boun dto re- 
gard the decisions of our own State Courts as to the 
rights of the parties and the effect of the Workmen’s 
Compensation Law, and therefore must decide that 
the Workmen’s Compensation Law has no bearing 
on the matter and that the proper and only action 
for the plaintiff is a common law action for damages; 
and arriving at this conclusion, it must, wnder the 
paramount Federal laws and decisions, agree that 
anv common law action in the State Court may prop- 
erly be transferred on the theory that this one was, 
into the Federal Courts on the grounds of diversity 


of citizenship. 
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The order sustaining the demurrer and dismiss- 
ing the action should be reversed. 
Respectfully subnitted, 


THos. R. WATERS, 


PrerRIncER & THowrAS, 


Attorneys for Plaintiff in Error. 


